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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Fordj our, Conplainant, v. General Dynamics, Respondent; 8 U S.C. 8§
1324b Proceedi ng; Case No. 90200146.

DECI SI ON AND ORDER DI SM SSI NG COVPLAI NT
(January 11, 1991)

Appear ances: SAMUEL FORDJOUR, Conpl ai nant
LI NDA LARSON CLARK, Esqg., on behal f of Respondent

MARVIN H MORSE, Adninistrative Law Judge
| . Background

On April 23, 1990 M. Sanuel Adwaji Fordjour (Conplainant) filed a
conplaint with this Ofice charging General Dynamics (Respondent) with
knowi ng and intentional discrimnation for its refusal in both Decenber
1988 and June 1989 to hire him as a painter with its Electric Boat
Di vision. Conplainant alleges that Respondent's failure to hire him
resulted from national origin and citizenship status discrimnation in
violation of the prohibition against unfair inmmgration-rel ated
enpl oynent practices, i.e., Section 102 of the Inmigration Reform and
Control Act of 1986 (I RCA), Pub. L. No. 99-603, 100 Stat. 3359 (codified
at 8 U S.C. § 1324bh).

On Novenber 19, 1990 | issued an Order Disnissing Conplaint in Part,
and Inquiry to the Parties in which | disnissed as untinely Conplainant's
all egation of an unfair inmmgration-related enploynent practice occurring

on or about Decenber 12, 1988. | found, however, that Conplainant had
timely filed his Conplaint before ne based on an alleged refusal to hire
in June 1989. In that Order, | further directed the parties to provide

additional information and advised that, depending on their responses,
I m ght decide the case based on the pl eadi ngs al one.
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In its response to the Order, Respondent states that it currently
has 23,811 enployees and had 23,996 enployees in June 1989. Respondent
states that it requires all applicants for enploynent as painters inits
El ectric Boat Division to show proof of citizenship after the individual
accepts an offer of enploynent, in accordance with | RCA and Depart nent
of Defense regul ations.

In addition, Respondent filed an Anended Mdtion to Disniss which
contends that Conplainant was treated no differently than any applicant
for the position of painter. Respondent further states that Conpl ai nant
nei t her provided Respondent with proof of citizenship status nor conplied
with other enployee processing requirenments which are inposed on every
person applying for that position.

In his response to ny Order of Novenber 19 filed Novenber 29 and in
his Objection to Respondent's Mtion to Dismss filed Decenber 18,
Conpl ainant states that a representative of Respondent, M. M chael
Bot enpo, assured him that his original enploynent application dated
Cctober 5, 1988 would be kept on file so that he need not file another
application. Conplainant further states that M. Botenpo and he orally
agreed that when he becane a citizen he should contact M. Botenpo and
then would be able to start work inmediately, receiving all relocation
benefits.

Conpl ai nant tel ephoned Respondent in June 1989 after he was
naturalized a U S. citizen and spoke with a M. Wnston. Conplainant
states that he telephoned Respondent several tines, but Respondent
refused to hire him It does not appear, however, that Conplainant
provi ded Respondent with docunentation regarding his newy acquired
citizenship status.

Il. Discussion

Conpl ai nant excuses not having tinely filed his conplaint based on
the first charge he filed with the Ofice of the Special Counsel (0SC
in December 1988 on the ground that he had not received a deternination
letter from OSC based on that charge.” Conpl ai nant appears to believe that
i ssuance of a deternmination letter is a condition precedent to the filing
of a charge with this Ofice. At the time Conplainant filed his charge
with OSC, however, neither IRCA nor OSC regulations required that OSC
issue a letter of deternmination. See 28 C.F.R 8§ 44.303(c) (containing
the only regulatory reference to the i ssuance of a deternmination letter).
The recent anendnent to | RCA whi ch now mandat es such a determ nation

*Conpl ainant's delay in filing a conplaint arising out of the Decenber 1988
failure to hire was discussed in the Novermber 19, 1990 Order Disnmissing Conplaint in
Part, and Inquiry to the Parties.
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letter has no retroactive application. 8 U S. C. § 1324b(d)(2), anended
by I'mmigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978.

Conpl ai nant alleges both national origin and citizenship status
di scrimnation. Jurisdiction of adm nistrative |aw judges over national
origin clainms is limted to clains against enployers enploying between
four and fourteen individuals. 8 U S.C. 8§ 1324b(a)(2)(B); WIIlianson v.
Aut orama, OCAHO Case No. 89200540 (May 16, 1990); Akinwande v. Erol's,
OCAHO Case No. 89200263 (March 23, 1990); Bethishou v. GChmite Mqg. Co.,
OCAHO Case No. 89200175 (Aug. 2, 1989); Wsniewski v. Douglas County
School District, OCAHO Case No. 88200037 (Cct. 17, 1988).

At the tine of the alleged June 1989 discrininatory act, Respondent

enpl oyed over 23,000 enployees. | have no jurisdiction to entertain a
claim charging Respondent wth national origin discrimnation as
Respondent clearly enploys nore than fourteen (14) individuals.

Accordingly, so nuch of the Conplaint as alleges discrimnation based on
national origin is dismssed.

| do have jurisdiction, however, to consider Conplainant's claim of
citizenship status discrimnation. Conplainant has evidenced that he was
naturalized a US. citizen on My 30, 1989. As a US. citizen,
Complainant is entitled to protection against «citizenship status
di scrinmnation prohibited by IRCA. 8 U S.C. 8§ 1324b(a)(1)(B); Jones .
DeWtt Nursing Home, OCAHO Case No. 88200202 (June 29, 1990).

As established in ny Order of Novenber 19, the pending allegation
i nvolves solely the alleged refusal to hire which occurred in June 1989.
O der at 3. Therefore, | need only deci de whet her Conpl ai nant in fact and
in law applied for the position of painter with Respondent in June 1989
and, if so, whether he was denied enploynent by Respondent in June 1989
because of his citizenship status. Based on the pleadings and other
docunents before ne, | find that Conplainant has failed to state a claim
upon which relief can be granted and, dismss the remminder of the
Conpl aint for the reasons stated bel ow

The record, culmnating with the parties' responses to ny Novenber
19 Order and Conplainant's Mdtion to Chject to Respondent Anended Motion
to Dism ss, shows that Conplainant did not apply anew for a painter's
position in June 1989. Instead, Conplainant acknowl edges that his
application of Decenber 1988 was to be treated as a continuing
application, dependent upon his subsequent tender of proof of United
States citizenship.

Conpl ai nant at no tinme, however, presented Respondent proof of his

newly acquired citizenship. Respondent's procedures require such proof
after an offer of enploynent has been made. | find that
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in context of a continuing enploynent application an enployer's procedure
by which it abates the hiring pending receipt of proof of citizenship can
be fairly understood to constitute an offer of enploynent. Since the
offer of enploynent had already been extended, the request for
docunentati on was not a prohibited prescreening in violation of 8 U S.C
§ 1324bh.

Conpl ai nant has neither net the docunentation requirenent nor shown
that such requirenent depends on one's citizenship status.”™ To the
contrary, Conplainant could not have been discrininated against in June
1989 on the basis of citizenship status in view of his having becone a
U S. citizen on May 30, 1989. In fact, in both his response to ny O der
and his Mdtion Cbjecting to Disnissal, Conplainant states that Respondent
refused to enploy himbecause of his national origin, over which |I have
no jurisdiction.

Based upon the pleadings, therefore, | disniss the Conplaint inits
entirety for its failure to state a claim upon which relief can be
granted. | find that under the Rules of this Ofice, 28 CF.R § 68.1,
and Federal Rule of Civil Procedure 12(b)(6), dismi ssal of the Conpl aint
is authorized and appropriate in this case.

Respondent has requested attorney's fees in this action. Title 8
US.C 8§ 1324b(h) allows "~"a prevailing party, other than the United
States, a reasonable attorneys' fee, if the losing party's argument is
wi t hout reasonable foundation in law and fact.'' That Conplai nant has
been successful in his quest for relief in this forum however, does not
conpel a finding that his argunent |acked reasonable foundation in |aw
and fact. From the limted filings which form the record of this
proceeding, it appears that Conplainant's citizenship discrinination
claimwas not prine facie unreasonable or |acking any |egal foundation.

Moreover, considering the relative econonic posture of the parties,
notwi thstanding that Respondent is the prevailing party for section
1324b(h) purposes, in the exercise of ny discretionary authority |
di sal | ow Respondent's request for fee shifting. Accordingly, Respondent's
request for fee shifting is denied.

I1l. Utimte Findings of Fact and Concl usi ons of Law
I have considered the pleadings, evidence, nenoranda and argunents

submitted by the parties. Al notions and requests not previously
di sposed of are denied. Accordingly, and in addition to the

""Even had he presented evidence of citizenship, the enploynment woul d not have
taken pl ace because his expectation that Respondent would pay rel ocation costs was in
conflict with Respondent's policy in effect in June 1989. See Menorandum | n Support O
Motion To Dism ss.
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findings and conclusions already specified, | nake the followng
determ nations, findings of fact and concl usions of |aw

1. That Conplainant filed a Conplaint with this Ofice on
April 23, 1990, alleging an wunfair immigration-related enploynent
practice based on both national origin and citizenship status.

2. That, as previously found and held in ny Oder of
Novem.ber 19, 1990 and as adopted anew, I dismiss as untinely
Conplainant's allegation of an wunfair inmigration-related enploynent
practice occurring on or about Decenber 12, 1988.

3. That Conplainant tinely filed a conplaint alleging an unfair
i mmgration-rel ated enpl oynent practice occurring in June 1989.
4. That Respondent enpl oyed 23,996 enpl oyees in June 1989.

5. That | have no jurisdiction to entertain an allegation of an
unfair inmgration-related enploynent practice based upon Conplainant's
national origin because Respondent enploys nore than fourteen (14)
enpl oyees and, therefore, dismss such claim

6. That Conplainant was naturalized a United States citizen on My
30, 1989.

7. That, as a United States citizen, Conplainant has standing to
bring a claimof an unfair inmgration-rel ated enpl oynent practice based
on his citizenship status.

8. That Conplainant conpleted an enploynent application for a
painter's position with Respondent on Cctober 5, 1988.

9. That Conplainant's enploynent application of COctober 1988
constituted a continuing application for purposes of the alleged refusa
to hire incident of June 1989.

10. That a continuing application for enployment pending proof of
United States citizenship can be characterized as a potential offer for
enpl oynent .

11. That Conplainant was obliged, under Departnent of Defense
regulations, to provide Respondent wth proof of United States
citizenship as a prerequisite to obtaining enploynent with Respondent as
a painter inits Electric Boat Division, a requirenent to which he does
not except.

12. That applicants for painters' positions in Respondent's Electric
Boat Division are required to show proof of United States citizenship
after an offer of enploynent has been nade.

13. That, in June 1989, Conplainant failed to present Respondent
with proof that he had been naturalized a United States citizen.

14. That Conplainant's failure to provide such proof, rather than
any discrimnatory act of Respondent, was the reason Conpl ai nant was not
consi dered for enploynment with Respondent in June 1989.

15. That it is not prohibited prescreening to require proof of
citizenship, pursuant to Respondent's usual practice with respect to
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pai nter applicants for its Electric Boat D vision, where an enpl oyee has
not reapplied for a position but instead has a continuing application of
enpl oynent pending awaiting his grant of citizenship status.

16. That even had Conpl ai nant evi denced his naturalization as a U.S.
citizen, refusal of enploynent on the basis that he had fornerly been a
foreign national would turn on national origin and not «citizenship
status, and would not be cul pable under | RCA where he has not alleged
discrimnation arising out of his status as a U.S. citizen

17. That the Conplaint is hereby dismissed for failure to state a
cl ai m upon which relief can be granted.

18. That | do not find that Conplainant's "~ “argunment'' is so |acking
in ““reasonable foundation in law and fact'' as to warrant an award of
an attorney's fee to Respondent and, accordingly, deny Respondent's
request for an award.

This proceeding i s now concluded. This Decision and Order addressing
both the national origin and citizenship clains is the fina
adm ni strative order in this case pursuant to 8 U S.C. § 1324b(g) (1)
Conpl ai nant may appeal this Decision and Order not l|later than 60 days
after entry “"in the United States court of appeals for the circuit in
which the violation is alleged to have occurred or in which the enpl oyer
resides or transacts business.'' 8 U S.C. § 1324b(i).

SO ORDERED.
Dated this 11th day of January, 1991.

MARVI N H. MORSE
Adm ni strative Law Judge
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